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DECEMBER 19, 1949.

Proceedings Concluded.

Mr. STEVEXSOX, on behalf of the commit-
tee, withdrew the fifth, sixth, and seventh sec-

tions of the report which were rendered unne-

cessary by the adoption of the amendment to
the fourth seel ion.

The eighth and ninth sections were next read
as follows, and adopted:

"Sec. 8. It, shall he the duty of the general
assembly elected under this constitution, at its
first session, to make an apportionment of the
representation of this state, upon the principle
set, forth in this constitution; and until the first
apportionment shall be made as herein directed,
the apportionment of senators and representa-
tives among the several districts and counties in
this state, shall remain as at present fixed by
law.

"Sec. 9. All recognizances heretofore taken,
or which may be taken before the organization
of the judicial department under this constitu-
tion, shall remain valid, and shall pass over to.
and may be prosecuted in the name of the com-

monwealth. All criminal prosecutions and pe-

nal actions which have arisen, or may arise be-

fore the of the judicial depart-
ment under this constitution, and which shall
then be depending, may be prosecuted to judg-
ment and execution, in the name of the com-

monwealth."
The tenth section was read as follows:
"Sec. 10. In the trial of any criminal case,

the jurv shall be judges of law and fact."
llr. "LINDSEV. I move to strike out the en-

tire section, and insert in lieu thereof the fol-

lowing: ,

" In all criminal trials, the courts having ju-

risdiction thereof shall be judges of the law,
and the juries of the facts."

Mr. APPERSOX. According to my recollec-
tion, the same proposition has been once reject-
ed, and I w ould ask if it can be brought in
again?

The PRESIDEXT. If it has been once of-

fered, it cannot again be offered.
Mr. L1X DSEV. 1 supposed it was proper to

offer it in this place. 1 offered it some weeks
ao as an original proposition when another
branch of the constitution was under considera-
tion. There is now a principle reported by the
committee which involves a portion of the same
proposition, and I desire now to offer it as an
amendment.

The PRESIDEXT. The proposition is, to
strike out the section offered by the committee,
and insert this. Jf this amendment has been
once rejected, the chair is still of opinion it is
not in order.

Mr. LINDSEY. Then I will move to strike
out the section, as reported by the committee.
It contains a strange principle, to my mind, to
be incorporated in the constitution of the state.
It is true, judges now differ as to the power of
expounding the law in criminal cases under the
existing constitution. Some have held that it
was their right and duty, when asked, to state
the law to the jury, and" some have maintained
that the power of the jury was just what is de-

clared in the section proposed to be stricken
out. The convention certainly have not reflect-

ed on the effect of this sec tion, and the higli
principles it involves, or I am sure they will
pause before they will declare that juries shall
be exclusively judges of the law in cases involv-

ing liberty or life. So particular have we been

that we have provided that no person shall be
eligible to the office of judge of the circuit
court, or court of appeals, until he has been a
regular practicing attorney for eight years; and
Vet after this provision, which is intended to
secure persons sufficiently acquainted with the
laws of the laudato enable them to say what it
is, and apply it to all questions in civil cases
involving property, we are to conclude our great
work by declaring that those learned and ex-

perienced as we require, and provide they shall
be, are not to be trusted in criminal cases, but
we are to have juries composed of men selected
as thev can be picked up front the court house
yard, "having the least acquaintance with the
law, to make another tribunal before whom the
judge is to bow, and on whose decisions life and
liberty are to be determined. Sir, I cannot value
the constitution with such a provision in it as
worth having.

Too high do I value the personal rights of the
subject to be ready or willing to place them un-

der the entire control of men not sufficiently ac-

quainted with legal forms, to know when they
are right, or why they are required.

Will the gentlemen of the committee inform
the convention, if the section is adopted, where
thev contemplate the dutv of the judge ends,
and the power and authority of the jury begins.
Will it he when the jury is einpannelled and
sworn, or after the evidence is heard? The com-

petency of witnesses the admissibility of proof
offered are questions in every cause of great mo-

ment. If the jury is to be judges of law and
fact, necessarily they should determine upon
these questions suggested, and then the whole
power of the learned judge will be to preside
over the assembly and keep order, or cause his
officers to keep it.

What power will the judge have to grant a

new trial, if an accused is improperly found
guilty, either through the prejudice and passion
that operate unjustly against him, or the errone-

ous determination of the law? 1 have never, as

I remarked upon a previous occasion, been able

to find out on what grounds judges who hold

that juries are judges of law and fact in crimi-

nal cases, justify the power they exercise in

granting new trials, after a jury has returned a
verdict of guilty.

The judge, sir, must sit and quietly hear
propositions urged upon the jury which lie

knows not to be the law of the land see coun-

sel use books as authority that are not recogni-
zed, and if the section is retained, he is to be

powerless in correcting such flagrant wrong
such terrible injustice.

I know, sir, there are greater chances of escape

to the criminal, if the jury is to decide the law
in Kentucky, as the impulses of our people are

averse to the higher and more ignominious pun-

ishments allowed by our laws. But now and
unaccountable eases, where con-

demnation
then spring up

is in advance of trial iu the public
mind, and the prejudiced and undisciplined citi-ge- n

is left- to deteruiiue the fate of an unfortu

DA

nate person, and there is to be no power to stay
the tempest, or arrest the sacrifice.

To those who know how long it takes to learn
even the grades of offences, and how to distin-
guish, on facts, the to which they
belong, no argument need be ottered of the utter
fallacy of expecting, at any lime, to procure
twelve jurors, iu any court, who could of them-
selves, unaided, say what crime an offender they
were trying had committed. And when the
counsel prosecuting shall argue one way and
the counsel defending another, such a tribunal
is an unsafe one to decide between them.

I have no disposition to extend my remarks,
though I could give examples where juries, un-

der the excitements improperly awakened
amongst the people, have beeu led unjustly to
condemn, and but for the action of the judges
in arresting their verdicts and granting new tri-

als, the victims of their prejudices would have
been sacrificed of character or of life.

As much, Mr. President, as I prize the right of
trial by jury, and as unwilling as I would be to
see it abolished, I am still for confining the jury
to the trial of fact, and of letting those whose
time is devoted to study, and whom we select
for their learning, be judges of the law. I hope,
sirthe motion will prevail, and the section be
stricken out.

Mr. STEVENSON. I desire to see this set-
tled, one way or the other. With iny experi-
ence, I have been in the habit of seeing the law
read to a jurv, and sometimes I have known
lawyers forbidden L" the judge to read law. I
do not consider the man who may he a judge, in
all instances the best lawyer. There may be
those equally good at the bar as the one on the
bench. But in addition to that, the common-
wealth is supposed to have an able mall to act
for her. We have also in this state no appellate
jurisdiction, so far as criminal cases go. 1 think
jhis should be settled, and I am in favor q it. as
our ancestors adopted it, and as it is practiced
throughout the United Slates.

Mr. C. A. WICKLIFFE. We had better leave
this question, Mr. President, where we find it.
The right of trial by jury is well understood, I
think, in' the country, and if we undertake to
remedy the defects of the human intellect, or of
the legal attainments of our judges if we, for
the purpose of producing harmony or uniformi-
ty in the opinions of the judicial incumbents,
by constitutional provision on this delicate ques-
tion of the rights of the jury in a criminal tri-
al, I fear we may jeopard, in some degree, the
value of the trial by jury, both to the common-
wealth and the citizen.

The right to decide the law in a criminal case
is one of joint possession, by court and jury. If
the jury mistake the law and convict the accu-
sed, the judge has the right to award a new tri-

al. The amendment proposed as a section to
the constitution would deprive the judge of that
all important power a power necessary to pro-
tect the unfortunate against the improper ex-

citement of the public feeling, which always,
more or less, infuses itself into the jury box.

I hope the new mode of appointing our judg-
es will improve the judicial manners of the in-

cumbents complained of; if not. that others will
be selocted w hose minds will look upon this
question with an eye single to the pure adminis-
tration of public justice, and the constitutional
rights of the citizen.

I had supposed that since the trial of Fries,
by Judge Chase, and the trial of the Judge him.
self, for his opinions and conduct on that trial,
the question of the rights of the jury in a crim-
inal trial, as well as the duty and power of the
judge, had been understood. In that cac, Judge
Chase and his associate instructed the jury up
on the law of treason, and left the jury to decide
the law and fact. The counsel for the prisoner
complained and protested against the right of
tlie court to decide the law; the court told the
counsel that they had instructed the jury what,
in their opinion, was the law of the case they
had a right to do so, and the counsel had the
right to argue to the jury, and satisfy then) that
the law was not as the court had decided. So 1

have understood the law to be. If by constitu-
tional provision, such as that now proposed, vou
make the jury judges of law and fact, you open
the door by which a popular criminal will cer-
tainly escape, and the unfortunate victim of un-

just prejudice will be denied the protection of
the impartial judge, in the exposition of the
law. Better, in the language of our bill of
rights, hold the ancient mode of trial by jury
sacred.

Mr. STEVEXSOX.
from Nelson (Mr. 0. A. Wickliffe) has referred us
to the instance of Judge Chase, a judge who, al-

though he instructed the jury in a criminal case,
yet permitted the counsel of the prisoner to
combat the law as expounded bv the court. f
the judiciary of Kentucky would invariably fol-

low the example of Judge Chase in this partic-
ular instance, then I frankly admit there would
be no necessity for this provision. But is such
the fact? Far from it. There are scarcely two
judicial circuits in the state w here there is any
uniformity iii the practice and management of
criminal cases. In one circuit we see the coun-
sel of the prisoner permitted to read and combat
the law; in another, the judge, upon the motion
of tlie attorney for the commonwealth, rules
what the law is, and the prisoner's counsel is
not allowed to combat or contradict it! Xow, if
we had an appellate jurisdiction in criminal ca-

ses where errors committed by a visiprius judge
could be corrected, I should not be disposed to
doubt the correctness of the rule by which, the
judge should always expound the law in crimi-
nal cases. But we have no such appellate tri-
bunal for criminal cases. If the judge rules the
law improperly, it is as immutable as the laws
of the Medes and Persians, in those circuits
where the prisoner's counsel is not allowed to
combat the law as laid down. Now, I have as
high an opinion of the judiciary of my own
state as any gentleman upou this floor. In my
own circuit we have in our judge, an exemplar
of judicial integrity, learning, and worth, which
would adorn the highest supreme tribunal in
this, or any other state. But while I admit all
this, I am unwilling that wdiere a man's life and
liberty are at stake, the mere private and fallible
opinion of one man as to what the law is, should
not be controverted by the prisoner's counsel,
who may be a much more learned jurist than the
judge himself.

1 see no injury to the commonwealth in this.
The judge may rule the law as he honestly
thinks it to exist. Tlie prisoner's counsel may
rebut it, and the attorney for the commonwealth
has the opportunity, in conclusion, of showing
the fallacy and error if it exist in the aigu-men- t

of the prisoner's counsel. I have no pecu-
liar solicitude in this matter; my great, object
was to secure uniformity in the practice through-
out the state. Jf it is not settled, as proposed
by the committee, adopt the proposition of mv
friend from Franklin. Iu either event, we shall
have a uniform practice. I submit the whole
matter to the better judgment of the convention.

Mr. TURNER. 1 think this an exceedingly
mischievous provision. If the whole law of the
ease is to be decided by a jury, every question
of evidence will have to be submitted to them.
On questions of law, running back to English
law, should they not rely on the opinion of the
judge? When he gives his reasons, and reads
the law to them, that respect should be paid to
his opinion which his station entitles him to.
Suppose a jury convict contrary to law, f hall
there be no power to grant a new trial no pow-
er to overrule the mistake?

This is one of the most important provisions
in the whole constitution. There is nothing
that reaches the citizens so deeply and power-
fully as this, because it makes the jury the whole
judge of the case, and allows them to take the
life of a man under the influence of. prejudice.
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Mr. STEVEXSOX. 1 move to amend, by
adding the following:

" Except as to the admissibility of evidence:
but the right of the court to grant, a new trial
on the application of the accused, shall not be
questioned."

The amendment was adopted.
Mr. APPERSOX. I agre'ewith the gentleman

from Franklin in urging the convention to come
to some conclusion upon this very important
matter. He knows that the criminal law is ad-

ministered differently in different circuits in the
state. When we declare that the ancient nione
of trial by jury shall remain as heretofore, the
question arises, what lias been that ancient
mode? The answer is, one judge, at the in-

stance of the commonwealth or the accused, in-

structs the jury as to the law of that case, and
will not permit his instructions and expositions
of the law to be called in question, nor a book
to be read to the jury, whether to sustain or to
overturn his instructions. Another judge:will
expound the law to the jury, but will tell them
that they have the right to" find the law to be
different from his instructions, and hence the
prosecution and the defence have the right to
argue against the instructions of the court, and
of course to read the law to the jury from the
law books. Another set of judges, (who com-
pose the greatest number, from all that, I have
heard.) will not instruct the jury, unless the
prisoner, as well as tlie commonwealth, agrees
for the court, to give instructions to the jury.

1 ask, gentlemen, if we ought not to have this
question settled. The gentleman from Nelson,
(Mr. Wickliffe,) states the law and the practice
to be one way; the gentleman from Madison,
(Mr. Turner.) another way; they differ most
widely, and notwithstanding that difference,
they both oppose any action by this convention
on this subject. The senior" gentleman from
Nelson, (Mr. Hardin,) in a conversation which
I had with him, some days ago, on this subject,
said to me that it was unnecssary to put any pro-
vision in the constitution as to this matter, be-

cause he was satisfied that no judge would so
far leave the old beaten track of the criminal
law as to'forbid the discussion of the law to the
jury, and to read authority from the books.

The chairman of the committe, (Mr. Steven-
son,) has just told us f the mode of ajury trial,
which he recently witnessed, in which the court
instructed the jury, at the instance of the com-
monwealth, without the assent of the accused,
and that" no law was permitted to be read to the
jury. When gentlemen rind the contrariety of
opinion is so great, it does seem to me that they
must feel the necessity of having the matter set-
tled and I cannot see how gentlemen, enter-
taining views so different, should still insist that
it is wholly unnecessary for us to declare what
was " the ancient mode of trial by jury."

For myself, I believe that the jury should
judge of the law as well as of the facts. Asa
lawyer I have been brought up under this mode
of administration of the law, and I believe con-
victions are quite as common in those circuits
where the law is tried by the jury as well as
facts, as in those in which the court assumes
the prerogative of the jury, and expounds the
law to them.

If the proposition submitted by the commit-
tee, as amended, declaring that the jury have
the right to try the law and facts, except on the
admissibility of evidence, and leaving to the
court the right to grant a new trial to the pris-
oner, if improperly found guilty, be not in ac-

cordance with "tlie ancient mode of trial by
jury, let us say what that mode was, so that in
all time to come, there may be uniformity in the
administration of the criminal laws. Although
it is late in the session, I do hope that gentle-
men will come up to the question and not dodge
it. It is very important, to the rights of the
citizen, that he should know what the law is.
Let it be settled as the convention may deem
right, but I do insist that it shall be settled in
some wav.

The PRESIDEXT. I ask leave to make a
few remarks on this question. (Leave, leave.)

There are periods of tiine when there are ex-

citements which are strong and prejudices exist
against a criminal. If the jury are to be the ex-

clusive judges of the law, through their preju-
dices the most innocent man in the community
may fall, while the judge who is acquainted
wiin tne law and in tlie liatut ot deciding upon
it will not be influenced by il. There may be
certain descriptions of crime which if commit-
ted the jury w ill lean toward the criminal, and
under the pretence of deciding law and fact will
find out a way to excuse, when if the judge de-

clared the law, under the evidence they could
not fail to convict. We have had a constitution
without any such provision, and in making it
imperative on a jury to decide law you will open
a way for the greatest criminals to escape, or for
prejudice to strike down any man in the com-
munity. My opinion is, "decidedly, that we
shouhl not put this in the constitution.

Mr. XUTTALL. It seems to me we are ta-

king dangerous ground. We all know that even
with a judge to instruct a jury there is little
chance to convict a man, and the greater the
offence, the less chance is there. Such a prin-
ciple as is in that section will do away with the
effect ot all criminal laws in the country. Crime
is stalking abroad now. I want to know if we
are to trammel a court in this way. Of what
use will it be to have judges if this section is
adupted. It is a monstrous principle that I
hope will be rejected.

Mr. MITCHELL. I move the previous ques-
tion.

The main question was ordered to be now put.
The question was then taken on striking out

and it was agreed to.
Sections eleven, twelve, thirteen, fourteen and

fifteen were adopted without amendment as fol-

lows :

Sec. 11. The general assembly shall provide,
by law, for the trial of any contested election of
auditor, register, treasurer, attorney general,
judges of circuit courts, and all other officers,
not otherwise herein specified.

"Sec. 12. The general assenibly'shall provide
by law, for the making of the returns by the
proper officers, of the election of all officers to
be elected under this constitution ; and the gov-
ernor shall issue commissions to the auditor,
register, and treasurer, as soon as he has ascer-
tained the result of the election of those officers
respectively.

"Sec. 13. That the sheriffs and other officers
of the election shall be liable to all such tines
and penalties for a failure to discharge the sev-
eral duties imposed on them iu this schedule, as
are now imposed upon them by law, for a failure
to perform their duty in conducting oilier gener-
al and state elections.

"Sec. 14. Should the county court of any of
the counties of this commonwealth fail or refuse
to appoint judges,, clerks, or sheriffs to superin-
tend the election, as provided for in article four
of this schedule, the high sheriff of said county
shall appoint such judges, clerks and deputy
sheriffs.

"Sec. 15. Should any of the sheriffs or deputies
in any of the counties of this commonwealth, die,
resign, or from any othi r cause be prevented from
attending with the poll books, as directed in ar-

ticle four of this Schedule, tor the comparison of
the votes on the adoption or rejection of the new
constitution, it shall be the duty of the county
court clerk, or his deputy in such county, to at-

tend with said pull books, and aid in such com-
parison."

The convention then adjourned.

Note. In the course of the preceding re-

marks of Mr, Hardin, he alluded to the circum.
stance of Mr. Meriwether's having been shot at
during the canvass of last summer, in a manner
to create the impression that the attack was made

or instigate d by the emancipation party. Mr.
Meriwether was unable at the time tooblainlhe
floor forexplanation, and he desires ns to say that
he is of op.-iio- thatMr.Hardin hasdoneinjustice
to the part- - alluded to, in supposing them capa-
ble of such an act. It may have been the act of
a mono maniac, or some deluded enthusiast, but
he believes the emancipationists as a party are
as incapable as any other set of men on earth, of
committing or instigating so foul a crime.

THURSDAY, DECEMBER 20, 1649.
j Prayer by the Rev. Mr. Norton.

WITHDRAWAL OF PAFLI'.S. J

On the motion of Mr. BALLIXGER it was
Ordered that Mr. COFFEY have leave to with-

draw the papers, fcc, presented by him in rela-
tion to the election of the delegate from the
county of Casev.

l'EIt DIEM IN THE RECESS.

On the motion of Mr. HARDIN it was
Resolved, That the members of this conven-

tion shall not be entitled to any per ditm du, ing
the recess which the convention may take after
the end of the present session until the first
Monday in June ltroO.

DUELI.INO.

Mr. TAYLOR. 1 move to add to the twelfth
article on ie general provisions of the eoiistifu- -

' Ion the fallowing :

"TIm 0k-ri- shili have pevwer, after five
years, (o fyiaou at. persons v. Ao shad ltrauy
wi--- particulate in a duel either as princidal or
seconds, and restore him, or them, to all the
rights, privileges, and immunities, to which he,
or they, were entitled beforesuch participation."

I am in the condition of one who is about to
leave an important matter with the feeling that
he has not done all he ought to have done. That
idea keeps boiling up in my heart and my head.
We know that if a man's "sins be as scarlet they
shall be as wool," and 1 ask if this convention
will incorporate in the constitution that there is
one sin which shall not be pardonable? When
General Root was on the northern frontier in the
last war, General Scott sent him with a flaer of
truce to the British camp. When there, one of
the British officers drank as a toast: "Here is to
James Madison, dead or alive." Root immedi-
ately responded: "Here is to the Prince Regent,
drunk or sober." Who could find it in his heart
to disfranchise such a man if the result of that
act had been a duel. When the officer asked if
he meant to insult him, h'e replied, he meant to
answer that which was intended for an insult.
Shall we say there is one crime for which there
is no pardon? If 1 understand, there is no mode
of trying the accused, nor any court of concila-tion- .

1 hope there will be no offence which the
arm of luercy cannot reach.

Mr. WOODSON moved the previous question.
The main question was now ordered to be put.
The veas and nays being demanded by Mr.

XUTTALL, were veas 50. navs 39.
Veas Mr. President, (Guthrie) Alfred Boyd,

William Bradlev, Thomas D. Brown, William
C. Bullitt, William Chenault, Beverly L. Clarke,
Henry R. 1). Coleman, Benjamin Copelin, Wil-
liam Cowpcr, Edward Curd, Garrett Davis, Lu-
cius Desha, James Dudley, Chasteen T. Duna-van- ,

Benjamin F. Edwards, Milford Elliott.
Green Forrest, Nathan Gaither, Thomas J. Hood,
Mark E. Huston, James W. Irwin, Alfred M.
Jackson, Thos. James, William Johnson, George
W.Johnston, George W. Kavanaugh, Peter

Thomas X. Lindsey, Alexander K.Mar-
shall, William X. Marshall. David Meriwether,
John D. Morris, James M. Nesbitt, Hugh New-el- l,

Johnson Price, Lark in J. Proctor, John T.
Rogers, James W. Stone, John D. Taylor, John
J. 'J'hurman, Howard Todd, Philip Triplett,
Squir-- li,'ur.r. Henry Washington, John Wlwvl-er- ,

Andrew S. White, Charles A. Wickliffe, Rob-
ert X. Wickliffe, Silas Woodson 50.

Xavs Richard Apperson, John L. Ballinger,
John S. Barlow, William K. Bowling,, Luther
Brawner, FraneisM. Bristow, Charles Chambers,
James S. Chrisinan, Jesse Coffey, Selucius

James H. Garrard, Thomas J. Gough,
Xinian E. Gray, James P. Hamilton, Ben. Har-
din, Vincent S. Hay, William Hendrix, Andrew
Hood, James M. Lackey, Thomas W. Lisle, Wil-

lis B. Machen, George W. Mansfield, Martin P.
Marshall, Robert D.Maupin, Richard L. Mayes,
Nathan McClure, John ti Mcllenrv, 1 hoinas r.
Moore, Elijah F. Nuttall, John T. Robinson,
Thomas Rockhold, Tra Root, James Rudd, Ig-
natius A. Spalding, Michael L. Stoiier, Albert G.
Talbott, William R. Thompson, John L. Wal-
ler, George W. Williams 39.

So the amendment was adopted.
Mr. XUTTALL. I move a reconsideration

of the vote adopting the clause of the constitu-
tion on the subject of duelling, for 1 think the
vote just given lias destroyed its efficacy.

Mr. WOODSOX moved to dispense with the
rule requiring a motion to reconsider to lie over
one day.

The motion was not agreed to.
ADDRESS TO THE PEOPLE.

Mr. CLARKE. I am instructed by the com-
mittee, to whom the duty of preparing an ad-

dress to the people of Kentucky was assigned,
to make the following report:

This address was published some days ago,
accompanied by the constitution.

Mr. CLARKE. I will just remark, that this
address met the approbation of all thegentlemen
whose duty it was to prepare it. it contains
barely a statement of the facts as that committee
believed. Not facts entertained by any particu-
lar member of the, convention, but those which
we believed to exist ill the action of the conven-
tion down to the present moment.

We have not been unanimous in the adoption
of ever' article of the constitution, and this ad-

dress is predicated on what is supposed to be the
sense of the convention as determined bv a ma
jority. Though I am opposed to some things
whicli it contains, 1 am prepared to say that 1

intend to support the new constitution, and to
use every honorable effort in my power to se-

cure its adoption by the people". I hope and
trust the address will meet the favorable consid-
eration of this convention.

Mr. M. T. MARSHALL. I concur in the main
features of that address, but J think it has failed
to embody my sentiments and that of others, on
a very important matter. Whilst I wish slavery
to stand as it does, and that there should be-n-

interference with master and slave, 1 cannot
concur in the sentimentthat slavery is a source of
wealth or of political power. I wish it to be un-

derstood that 1 believe slavery is a social and
political evil, and not a source of political pow-

er or wealth.
There is another thing in which I cannot eon-cu-

I believe we had the power to submit the
constitution to the people, and there was no

of returning here again.
Mr. HARD IX. I have not attended to the

reading of the address. I have got to go to
heaven by faith; 'and as I have great confidence
in the committee, I am willing to take the
address in the same way. I shall do what 1

can to get the constitution adopted.
Mr. TURNER. I am in favor of the institu-

tion of slavery as it now exists in Kentucky,
and about that part of the address I have no
scruples. Where it speaks of our not, having
power to put the adoption of the constitution on
a contingency, I cannot agree with the address.
I desire the'word majority should be put in so
that it shall not go out that we all agreed to that
principle. This will not weaken the constitu-
tion, but give it power before the people. 1

cannot sign the principle that I believed it was
necessary to come back.

Mr. C. A. WICKLIFFE. If the address pur-

ported to be the individual views of members,
if the subject of it was to go out as the expres

sion of the opinion of each member, perhaps the
remarks of the gentleman from Madison would
be entitled to consideration, licit it will be ob-

served that the address speaks in the name of
the convention and of the act of the convention.
It. was in contemplation by the committee, if the
address shouhl be adopted, to move that it be
signed by the president of the convention.
Therefore it speaks as it does upon the point al-

luded to. It will certainly appear that there was
a division of this house on the question referred
to. e thought as we were preparing an ad-

dress, and as part thereof, an abstract of the de-

cisions of the convention, we could not employ
other language than Ave did.

Perhaps I have more cause to regret the parti-
cipation I have had in this portion of our action
than any member on this floor. Yesterday morn-
ing I took occasion to allude to an article pub-
lished in " The Common wealth," which 1 thought
reflected in terms too strong on the action of this
convention. I did that without any expression,
without the feeling of any emotion of unkind-nes- s

toward the conductors of tljat print. And
I alluded to the fact, that from the high source
in which the condemnation, so strongly express-
ed, of the action of the majority of the conven-
tion, was published to the world, from the re-

spectability of the organ, and from the further
fact of the confidence of this house in it as its
printer and organ, I felt myself more justified
in the remark I made, in giving the reasons
ivhich influenced me a. id r mijority of the con-

Stiiuui Lurbe .. ii - fSir, anil alone, in this house, of the opinion
that the remarks made in that paper Were too
strong in their condemnation of the action of
this convention. If I am, then perhaps I de-

serve to be selected as the peculiar object of severe
denunciation. I have been used to the vulgar
assaults of editors, and therefore, personally,
the one in the morning's "Commonwealth,"
does not affect nie; and the only reason why I
have obtruded on the house a notice of it' is,
that the article seems to present me as having
expected from the conductors of that press, be-

cause of their being public printers, a species of
subserviency to the wishes of this convention,
of which if they were guilty, 1 should scorn and
contemn them. The long personal, social, and
friendly relations between myself and the senior
conductor of that press, would forbid me to en-

tertain such an opinion of him. My opinion of
him as a gentleman and christian have been fa-

vorable. Amid all the conflict and abuse of
party, our friendships have remained unbroken,
and I hope will ever so remain.

With the junior editor, my acquaintance has
been more limited and less familiar, and respect
for myself and this house would have prevented
me from using expressions calculated in the
slightest degree to authorize the impression to
be made, that my object was to stifle the freedom
of debate, thought, or action of that press. I
am a lover of the freedom of the press; I toler-
ate its abuse and vituperation even of myself,
for the sake of that freedom. Upon this subject
I have nothing more to say, nor shall I dread i:s
threatened assaults. I consider that this con-
vention have decided that it was necessary and
appropriate to submit this constitution to the
people, and take a recess in the meantime, and
then, if it should be adopted, to meet and pro-
claim it as the organic law. And. sir, you will
allow ine, in taking leave of any further active
discussions upon this floor, to return my thanks
to the convention for the kindness and liberality
with which they have treated me, and to say to
each member, that if in word or deed I have giv-
en offence, or wounded the feelings ot any one,
it was not intended, and that 1 deeply regret
having done so.

Mr. APPERSOX. I, like the gentleman from
Madison, thought ire Lad a right to submit this

institution to th people, and there were many
who agreed with me. Whilst we give reasons,
let us give the reasons of a majority. Whatever
a majority have determined on, I design to sup-
port. I believewhat we havedone will redound
to the general good. There are things in the
constitution which I did not admire, ami did not
advocate; but, on the whole, 1 think we have
done a.s well as the people expected; indeed,
admirably well. I think the address embodies
the sentiments of a majority, and as such I yield
to it.

Mr. MAUPIX. I hope this address will be
unanimously adopted, and that we, like a band
of brothers, shall go home determined to do ail
we can to secure the adoption of the constitu-
tion.

Mr. GARRARD. I hope delegates will not
set up their individual opinions against the ac-

tion of the majority of the convention. I believe
no good can come from a further discussion of
the subject, and I move the previous question.

Mr. BALLINGER. I hope the gentleman
will withdraw that motion for a moment. I wish
to say a word or two.

Mr. GARRARD. I will do so to accommo-
date the gentleman.

Mr. BALLINGER. I am not willing to sign
this address without, the alteration suggested
by the gentleman from Madison. I am oppo-
sed to saying it was necessary for this conven-
tion to return here. There is another matter that
I do not entirely wish to endorse; and that is,
when we say there has been no unnecessary lime
spent here in debate. That I do not believe. I
cannot go for the address without the alteration
1 proposed.

Mr. GARRARD. My view is, that the mem-
bers will not sign the address, and I think we
may adopt it with propriety. I renew my mo-

tion for the previous question.
The main question was ordered to be now put.
The questiun was taken on the adoption of

the address, and it was agreed to.
Mr. C. A. WICKLIFFE. I wish to offer a

resolution that the address be signed by the pres-
ident of the convention.

Mr. CHAMBERS. I move to amend by ad-

ding, "and countersigned by the secretary."
The amendment was agreed to, and it was
Ordered, That the address be signed bv the

President. and countersigned by the Secretary,
and that, the printers to the convention print six-
ty thousand copies of said address, to be appen-
ded to the copies of the new constitution hereto-
fore ordered to be printed.

RESOLUTION TO ADJOURN.

On the motion of Mr. MERIWETHER.it was
"Resolvetl, That when thiseonvention adjourn

on Friday the 21st, inst. it will adjourn to meet
on the first Monday in June next."

DELEGATES TO SIGN THE CONSTITUTION.

On the motion of Mr. C. A. WICKLIFFE, it
was.

Resolved, That the constitution, as enrolled, be
signed by the president and delegates of the
convention, and countersigned by the secretary.

BINDING OF JOURNAL,

On the motion of Mr. MITCHELL, it was
Resolved, That the printers to the convention

be directed not to bind the journal of the pro-
ceedings of the body, until its final adjournment
in Julie next, so as to have it complete in one
volume.

COMMITTEE OF REVISION.

The committee of revision, by Mr. MeHENRY,
its chairman, reported other articles of the con-
stitution, and the convention approved of the
arrangement ami amendments which had been
made in them.

FEDERAL AND STATE POWERS.

Mr. GAITHER gave notice that the select
committee, of which he was ehairman, to whom
was referred a resolution on the subject of tlie
powers of the general and state governments,
would be ready to report to the convention when
it re assembled in June.

SLACK WATER NAVAGATION.

Mr. KAVANAUGH desired the views which
he entertained in reference to the section he had
the honor of offering a few days ago, declaring
(he proceeds ofthe siackwater navagation of the
state, part of the sinking fund, to be placed on
record, especially as a speech was publish in
this mornings paper, (Mr. Lisle's.) on the other
side.

In offering that section he said, I wish it t5
be distinlly understood that I am the friend of
common schools. I have been favorable to se-
curing the School fund by a constitutional pro-
vision, and I have voted accordingly, I hold that
that fund has been already set apait and secur-
ed, and cannot be infringed or violated by the
adaption of the section w hich I offered, because
the legislature in any stale of case, is bound to
pay the interest on that fund.

i'he proceeds of the siackwater navigation of
the state have alwavs rightfully and properly
ben part of the sinking fund; but the legisla-
ture last year directed and set apart their pro-
ceeds to. pay the interest on the school fund.
Ihis provision was intended to go into effect
next, year, and the interest on the school fund,
ny the provision in the constitution, must be
faid, no matter what may be done with the
n ails of our siackwater navigation. As the
constitution lias set apart the sinking fund to
fay the public debt, doubt might arise as to
f '".'her 'twas intended that the siackwater nav-- y

::!ii'U was to be part of the sinking fund. Ili.v.j it wits so iutende.l. M v obi, , then in
offering the section was to carry" out tfe inten
tion ol the provision setting apart the B aking
fond for the payment of the state del t. I am
for paying that "debt, and holding the sinking
liiiui lor that purpose. But if that"fund is to be
taken for other purposes, the provision in the
constitution setting it apart, to pav our debt,
will amount to nothing, and the dent will re-
main unpaid. If that fund is held and sacred-
ly applied to the payment of the debt, it will
accomplish it ; and that is what I am for, and
that was the reason of my offering the section.

I again say that good faith also requires the
payment of the interest on the school fund; and
that I am for it, and have so voted ; and so far
from being against common schools, I am for
them, and would, individually, be willing to be
taxed ten cents on the hundred dollars if it
wvuld bring a good education within the reach
of all the children in the stale; but I would lay
no tax on the people for that purpose without
their consent. Tins is what I have always said.
Any tax which the people themselves require
for educational purposes, w ill always be cordi-
ally and cheerfully met and paid by me without
a manner. In justice to myself I have thought
it proper to make this statement.

ENGROSSMENT OF THE CONSTITUTION.

The convention having disposed of every ar-

ticle as it was reported from the committee of
revision and arrangement, and as it was being
engrossed, an adjournment to 9 o'clock, P. M.,
w as moved and agreed to.

It was subsequently discovered that the en-

grossment would not be accomplished until a
late hour of the night, and therefore the conven-
tion adjourned to morning at 7 o'clock.

FRIDAY, DECEMBER 21, 1849.
The convention asseuiblsd at 7 o'clock, A. M.

VOTE OF THANKS TO THE PRESIDENT.

The President having retired from the chair,
Mr. WALLER moved the following resolu-

tion, which was unanimously adopted.
Resolved, That the thanks of this convention

be presented to the honorable James Guthrie,
for the able, dignified, and impartial manner in
w hich lie lias presided over the deliberations of
this body; and that in retiring therefrom he car-
ries with him the best wishes of every delegate.

VOTE OF THANKS TO THE REPORTERS.

On tlie motion of Mr. MITCHELL, it was
unanimously

Resolved, That the thanks of this convention
are due and are hereby tendered to Richard Sut-
ton, Esq., the reporter of this convention, and his
associates, for the able and faithful manner in
which they have discharged their arduous duties.
VOTE OF THANKS TO THE OFFICERS AND CHAPLAINS.

On the motion of Mr. G. W. JOHNSTON, it
was unanimously

Resolved, That the thanks or this convention
be and they are hereby tendered to Thomas J.
Helm, secretary; Thomas D. Tilford, assistant
Secretary; Culvin Sanders, sargeant-at-arms- ; and
John M. Helms, door-keepe- for the faithful
discharge of their duties as officers of the same.

Resolved, That the thanks of this convention
are also tendered to the ministers of the gospel
of the city of Frankfort for opening its daily
session with prayer to a throne of grace.

SIGNINO OF THE CONSTITUTION.

Mr. BRADLEY from the committee on enroll-
ment, presented the Constitution correctly en-

grossed, as follows :

The Constitution has been published hereto-
fore, and we omit it here.

Mr. MeHENRY offered the following resolu-
tion:

Resolved, That this convention adopt, and that
the delegates present do now proceed to sign,
the constitution as now presented by the commit-
tee on enrollment.

Mr. MeHENRY moved the previous question,
and the main question was ordered to be now
put.

The question then recurred, "shall the resolu-

tion be adopted."
Messrs. C. A. WICKLIFFE and STEVEN-

SON called for the yeas and navs thereon, and
they were yeas 95, nays 1..

Yeas Mr. President, (Guthrie,) Richard Ap-

person, John L. Ballinger, John S. Barlow,
Will iam K. Bowling, Alfred Boyd, AVilliam
Bradley, Luther Brawner, Francis M. Bristow,
Williain C. Bullitt, Charles Chamber-!- , William
Chenault, James S. Chrisinan, Beverly L. Clarke,
Jesse Coffey, Henry R. D. Coleman, Benjamin
Copelin, William Cowper, Edward Curd, Lu-

cius Desha, Archibald Dixon, James Dudley,
Chasteen T. Dunavan, Benjamin F. Edwards,
Milford Elliott, Green Forrest, Nathan Gaither,
Selucius Garfielde, James H. Garrard, Thomas
J. Gough, Ninian E.Gray, Ben. Hardin, John
Hargis, Vincent S. Hay, William Hendrix, An-
drew Hood, Thomas J . Hood, Mark E. Huston,
James VV. .Irwin, Alfred M. Jackson, Thomas
James, George W. Johnston, George W. Kava-
naugh, Charles C. Kelly, James M. Lac key. Peter
Laslibrooke, Thomas X. Lindsey, Thomas W.
Lisle, Willis B. Machen, George W. Mansfield,
Alexander K. Marshall, Martin P. Marshall,
William C. Marshall. William N. Marshall,
Robert D. Maupin. Richard L. Mayes, Nathan
McClure, John H. McHenry, David Meriwether,
Williain D. Mitchell, Thomas P. Moore, John
D. Morris, James M. Xesbitt, Jonathan Neweuin,
Hugh Newell, Elijah F. Nuttall, Henry B. Pol-
lard, William Preston, Johnson Price, Larkin
J. Proctor, John T. Robinson, Thomas Rock-
hold, John T. Rogers, Ira Root, James Rudd,
Ignatius A. Spalding, John W. Stevenson, Jas.
W. Stone, Michael L. Stoner, Albert G. Talbott,
John D. Taylor, William R. Thompson, John J.
Thurman, Howard Todd, Philip Triplett, Squire
Turner, John L. Waller, Henry Washington,
John Wheeler, Andrew S. White, Charles a!
Wickliffe, Robert N. Wickliffe, George W. Wil-
liams, Silas Woodson, Wesley J. Wright 95.

Nat Garrett Davis 1. '"

So the resolution was adopted.
The delegates present then proceeded to sign

the constitution.
PRESENTATION OF BOOKS.

On the motion. of Mr. C. A. WICKLIFFE, the
resolution, adopted a few days since directing a


